
 

 

10 September 2009 
 
Mr Carlo Comporti  
Secretary General 
The Committee of European Securities Regulators 
11-13 Avenue de Friedland 
75008 Paris 
France 
 
Dear Mr Comporti 
 
CESR’s technical advice to the European Commission on the level 2 
measures related to the UCITS management company passport 
 
The Depositary and Trustee Association (DATA) represents all depositaries and 
trustees of UK-based authorised unit trusts and open-ended investment companies. 
At the end of May 2009, the members of DATA were responsible for safeguarding 
£391.3 billion of funds under management 
 
Please find attached DATA’s response to the consultation.  In general, we have read, 
and are in agreement with, IMA’s response.  Where we have specific comments on 
questions, we have responded appropriately. 
 
We look forward to hearing from you in due course. 
 
Yours sincerely 
 
 
 
 
Kevin Tomlin 
DATA Chairman  
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Section I 

CESR’s technical advice to the European Commission on the implementing 
measures on organisational requirements and conflicts of interest for 

management companies (Articles 12(3) and 14(2) (a) and (c) of the UCITS 

Directive) 
 



 

 

INTRODUCTION 

 
 

Questions for the consultation 
 

1. Do you agree with the general approach proposed by CESR? 
 
As we noted in our response to CESR’s call for evidence in March, we believe that too much 

prescriptive detail at level 2 will stifle the efficiencies sought in the UCITS IV proposals.  
Whilst we may have commented on specific parts of this current consultation, this important 

point applies throughout. 
 

We have read and agree with IMA’s analysis on many of the questions raised in this section.  

Where we wish to strongly support IMA’s views or suggest alternatives to IMA’s analysis, we 
have provided comments. 

 
 

CHAPTER 1 

 
ORGANISATIONAL REQUIREMENTS 

 
Implementation of Article 12(1)(a) of UCITS Directive 

 
 

Box 10 - Implementation of the general investment policy 

 
Questions for the consultation 
15. Do you agree with CESR’s proposals on investment strategies? If not, please 
suggest alternatives. 
 
We do not believe that this level of detail is required at level 2. 
 

Box 11 - Implementation of strategies for the exercise of voting rights 
 

Questions for the consultation 
 
17. Do you agree on the proposed requirements relating to the exercise of voting 
rights? If not, please suggest alternatives. 
 
We do not believe that this level of detail is required at level 2. 
 

 

 
 

 
 

 

 
 

 
 

 
 

 

 
 

 



 

 

 

 
 

 
 

 

 
 

 
 

 
 

 

 
 

 
 

 

Section II 
CESR’s technical advice on possible implementing measures of Article 14(2)(b) of 

the UCITS Directive 
(Rules of conduct for management companies) 

 
 

 

 
 



 

 

  

B.2 Due diligence requirements 
 

Box 2  
 

Questions for the consultation 
 
1. Do you agree with CESR’s proposals on the duty of management companies to 
act in the best interest of UCITS and their unitholders and on due diligence 
requirements? If not, please suggest alternatives. 
 
Yes we agree that management companies should act in the best interest of UCITS and their 

unitholders and ensure that unitholders of UCITS are treated fairly. They should apply 

appropriate policies and procedures designed to detect late trading, and market timing and 
should apply fair, correct and transparent pricing models and valuation systems for the UCITS 

that they manage. They should act in a way to prevent undue costs being charged to the 
UCITS and should avoid undue turnover of investments in the portfolio. Management 

companies should ensure they have adequate knowledge and understanding of the assets in 

which the UCITS are invested and ensure that UCITS are only invested in financial assets 
whose risks can be adequately assessed, monitored and managed by the risk management 

process adopted by the company.  The management company should make an overall 
assessment of the eligibility of the particular investment in accordance with the parameters 

set in the Eligible Assets Directive 2007/16/EC and accompanying CESR Guidelines and the 
consistency of the particular investment with the UCITS’ risk profiles, investment strategy and 

objectives.  

 
2. What are the additional costs of this proposal for management companies? If 
possible, please quantify your estimate. What are the benefits of this proposal? 
 

Most management companies in the UK will already be operating in this way.  

 
C. Direct Sale 

 
Box 3 

 

Questions for the consultation 
 
3. Do you agree with this general approach proposed by CESR for conduct of 
business rules relating to direct selling? If not, please suggest alternatives. 
 
We agree with the general approach that management companies, in case of direct sale of 

UCITS to investors, should be required to act honestly, fairly and professionally in accordance 

with the best interest of the client. 
 
D. Best execution 
 

Direct execution of orders by the management company 

 
Box 7 - Duties of management companies to act in the best interests of the UCITS 

when executing the decisions to deal on behalf of the managed UCITS in the 
context of the management of their portfolios. 

 
Questions for the consultation 
7. Do you agree with CESR’s proposals on direct execution of orders by 
management companies? If not, please suggest alternatives. 
 



 

 

We agree that management companies should act in the best interests of the UCITS and 

should take all reasonable steps to obtain the best possible result for the UCITS taking into 
account price, costs, speed, likelihood of execution and settlement, size, nature or any other 

consideration relevant to the execution of the order.  Management companies should monitor 
on a regular basis the effectiveness of their order execution arrangements and execution 

policy in order to identify and, where appropriate, correct any deficiencies. Management 

companies should be able to demonstrate that they have executed orders on behalf of the 
UCITS in accordance with the company’s execution policy. It seems therefore reasonable that 

unitholders benefit from protections similar to those afforded by the best execution 
requirements under MiFID. 

 
Questions for the consultation 
 
9. Do you agree with CESR’s proposals on the placement of orders with or 
transmission to other entities for execution? If not, please suggest alternatives. 
 
We agree that management companies should act in the best interests of the UCITS they 

manage when placing orders to deal on behalf of the managed UCITS with other entities for 

execution, in the context of the management of their portfolios and that management 
companies should take all reasonable steps to obtain the best possible result for the UCITS 

taking into account price, costs, speed, likelihood of execution and settlement, size, nature or 
any other consideration relevant to the execution of the order. 

 
E. Handling of orders related to the execution of portfolio decisions to deal on 

behalf of the managed UCITS 

 
Box 9 - General principles 

Box 10 - Aggregation and allocation of trading orders 
 

Questions for the consultation 
 
11. Do you agree with CESR’s proposals on the handling of orders? If not, please 
suggest alternatives. 
 
We agree with the CESR proposal for allowing the aggregation of orders only when such 

aggregation will not work to the disadvantage of any UCITS or clients whose order is to be 
aggregated is in the best interests of the UCITS and its investors. 
 
12. What are the additional costs of this proposal for UCITS management 
companies? If possible, please quantify your estimate. What are the benefits of 
this proposal? 
 
Most management companies in the UK will already be operating in this way.  
 
F - Inducements 
 

Box 11 - Inducements 

 
Questions for the consultation 
 
13. Do you agree with CESR’s proposals on inducements? If not, please suggest 
alternatives. 
 

We agree with the proposals that there should be full disclosure to investors in the UCITS of 

all fees and inducements paid to the management company in connection with the provision 
of the collective portfolio management activity. 
 



 

 

 

 
 

 
 

 

 
 

 
 

 
 

 

 
 

 
 

 

 
 

 
 

 
 

 

Section III 
CESR’s technical advice to the European Commission on measures to be taken by 

a depositary in order to fulfil its duties regarding a UCITS managed by a 
management company situated in another Member State, including the particulars 

that need to be included in the standard agreements to be used by the depositary 

and the management company (Articles 22 and 23 of the UCITS Directive) 



 

 

In general, most of the proposed measures appear to be appropriate.     

 
However, the list of elements which would need to be included in any agreement is too 

detailed, and exceeds what would be required to achieve harmonisation.  Specifying these in 
detail may assist in ensuring that cross-border agreements are on predictable terms.  

However, many elements involve commercial judgements, and would be better set out in 

service level agreements between the depositary and management company, outside of the 
main agreement.  This would allow the parties freedom to agree to and amend aspects of the 

agreement.  For example matters such as how oversight visits will be conducted will depend 
on the circumstances of the case in question, and parties may wish to amend these to reflect 

any change of circumstance. 
 

Other matters may well be necessary when operating cross-border, but not in domestic 

arrangements, where the general duties of the depositary in the local market will be well 
understood.  For example, the UK rules sets out how the AFM will communicate any 

prospectus updates, so this need not be explicitly specified in a UK-UK agreement, but such 
details may be required in a cross-border agreement.  In addition, market practice in the UK 

is to leave certain details out of the prospectus, but signpost investors to the relevant rule.  

This avoids the necessity to update agreements each and every time there is a regulatory 
change. 

 
Due to the above, it would be preferable to set out certain critical elements at L2, but leave 

the specific details to L3 guidance, so that contracts can be tailored to suit the needs of the 
Depositary and Management Company in question.  This would also avoid unnecessarily 

lengthy contracts setting out basic duties.  This seems to have been considered in 

explanatory note 10 of issue 2.  There will also need to be a suitable implementation period 
to avoid management companies and depositaries having to renegotiate existing agreements 

where both parties are satisfied with the existing information flows.    
 

1. Specific conditions that a depositary must meet to fulfil its duties regarding a 

UCITS managed by a management company situated in another country 
 

Box 1 
 

Questions for the consultation 
 
1. Do you agree that no additional requirements should be imposed on a 
depositary when the management company is situated in another Member State? 
 

DATA agrees with this proposal. 
 
2. What will be the costs of imposing such a requirement for the industry? What 
would be the implementation difficulties for regulators? 
 

The placing of any additional duties upon a depositary resulting from the Management 
Company acting cross-border could potentially increase costs.  Any proposals should be 

designed to facilitate cross-border agreements rather than add additional complexities or red 

tape.  In addition, we strongly disagree that where the Depositary and the Management 
Company are situated in the same member state, they should be subject to a standardised 

Depositary agreement.  
 

2. The standard arrangements between the depositary and management company 
and identification of the particulars of the agreement between them as required 

under Articles 23(6) and 33(6) and the regulation of the flow of information 

deemed necessary to allow the depositary to discharge its duties 
 

 



 

 

 

 
 

 
Box 2 

 

Questions for the consultation 
 
3. Are the proposed requirements appropriate? 
 

Certain of the proposed requirements are quite specific and may not be applicable to all 
relationships.  As indicated above we believe that these should be set out as guidance rather 

than implementing measures to allow flexibility to meet the needs of individual 

arrangements.   
 
4. Are the information flows exchanged in relation to the outsourcing of activities 
by the management company or the depositary relevant? 
5. Is it appropriate to indicate in the written agreement that each party may 
request from the other information on the criteria used to select delegates? In 
particular, is it appropriate that the parties may agree that the depositary should 
provide information on such criteria to the management company? 
 

Whilst it may be appropriate to indicate in the written agreement that the Depositary may 
request from the Manager information on the criteria used to select delegates, we do not 

believe that this should be a requirement within Level 2. 

 
In addition we have addressed these questions together as Q4 is unclear in scope.  Clearly, 

the depositary and management company will need to be aware of any delegates used and 
have the ability to access any required information.  The Depositary and AFM both have a 

fiduciary duty to a fund’s investors and will wish to ascertain the suitability of any delegate.   

 
6. Is the split between suggestions for level 2 measures and envisaged level 3 
guidelines appropriate? 
 

Only critical aspects of the agreement should be at L2, with others left as guidance. 

 
7. Do you see a need for level 2 measures in this area or are the level 1 provisions 
sufficiently clear and precise? 
 

The L1 rules are sufficient, supported by level 3 guidance. 
 
8. Do you consider that the proposed standard arrangements and particulars of 
the agreement are detailed enough? 
 

The proposed standard arrangements are satisfactory, subject to the comments IMA have 
made which we agree with.  Any further detail should be made at Level 3 as opposed to 

Level 2. 

 
9. What are the benefits of such a standardisation in terms of harmonisation, 
clarity, legal certainty etc.? 
 

The introduction of standard model for co-operation between the depositary and 
management company will ultimately benefit investors by ensuring both parties can carry out 

their duties in an efficient manner regardless of the jurisdiction of either. 

 
10. What are the costs for depositaries and management companies associated 
with the proposed provisions? 



 

 

 

If the net is cast too wide, firms will be penalised by having to provide unnecessary reporting 
to each other and regulators.  

 
3. Level 2 measures on the law applicable to the agreement between the 

management company and the depositary 

 
Box 3 

 
Questions for the consultation 
 
11. Do you agree that the agreement between the management company the 
depositary should be governed by the national law of the UCITS? If not, what 
alternative would you propose? 
 

We agree with this approach.  It would be preferable that the management 
company/depositary agreement was also based on the jurisdiction of the UCITS. 

 
12. What are the benefits of such a proposal? Do you see costs associated with 
such a provision? In particular, is this requirement burdensome for the UCITS 
management company that will be subject to the law of another Member State 
regarding the agreement with the depositary? 
 
From a depositary perspective we do not envisage any additional compliance costs as the 

depositary should be familiar with the rules governing its own jurisdiction.  However, the 

Manco will need to develop the necessary expertise local requirements.  Managers will need 
to assess the costs of compliance when considering whether to avail of the management 

company passport. 
 

4. Need for different provisions in relation to investment companies 

 
Box 4 

 
Questions for the consultation 
 
13. Do you agree that investment companies should not be treated differently 
from common funds in respect of CESR’s proposals? 
 
DATA agrees with this proposal. 

 
14. In your view, would such an approach impose unnecessary and/or 
burdensome requirements on investment companies? Would equal treatment 
improve the level playing field between different types of UCITS? 
 

We do not believe that this imposes a burden on investment companies.  We agree that 
equal treatment will improve the level playing field between the different types of UCITS. 

 

5. Possibility to advise the European Commission to extend these requirements to 
domestic structures (depositary and management company / UCITS domiciled in 

the same Member State) 
 

Box 5 
 

Questions for the consultation 
 
15. Do you agree with CESR’s proposal that equivalent rules should apply to 
domestic and crossborder situations? In particular, do you agree that depositaries 



 

 

should enter into a written agreement with the management company 
irrespective of where the latter is situated? 
 

As stated in question 2 of this section, we do not agree that a standard agreement is 
necessary where the management company and the depositary are situated in the same 

member state. 

 
16. Do you think that such a recommendation would increase the level of 
protection for UCITS investors? Do you agree that a level playing field between 
rules applicable to domestic situations and those applicable to cross-border 
management of UCITS offsets potential costs for the industry? 
 

As with Q9, a level playing field will ultimately benefit investors by ensuring all parties are 

aware of their obligations to each other, investors and regulators.  The use of one model 
arrangement will also eventually minimise costs for firms operating cross-border once the 

initial transition has been completed. 
 
17. What would be the benefits of such an extension in terms of harmonisation of 
rules across Europe? What would be the costs of extending rules designed for 
cross-border situations to purely domestic situations? In particular, would a 
provision stating that the management company and the UCITS depositary have 
to enter into a written agreement irrespective of their location add burdensome 
requirements to the asset management sector? 
 

The benefits will largely be felt by firms operating in multiple jurisdictions who can benefit 

from consolidating some operations.  The impact of the above proposal will be limited as it is 
market practice in most European jurisdictions for Managers and depositaries to enter into 

formal contracts setting out the role of each party.  The current UK arrangements already 
provide for adequate information flows.  We do not believe that harmonising the terms of 

these contracts would add significant additional costs to managers and depositaries.  

However, any measures should ensure that existing contracts do not have to be renegotiated 
unnecessarily. 

 
 



 

 

 

 
 

 
 

 

 
 

 
 

 
 

 

 
 

 
 

 

 
 

 
 

 
 

 

 
 

 
 

Section IV 

CESR’s technical advice to the European Commission on the implementing 
measures on risk management (Article 51(4)(a) of the UCITS Directive) 

 



 

 

Impacts of CESR’s proposals on risk management (Ref. CESR/09-490) and risk 

measurement (Ref. CESR/09-489) 
 

Questions for the consultation 
 
1. Do the proposals related to risk measurement for the purposes of the 
calculation of UCITS’ global exposure (as set out in document Ref. CESR/09-489) 
lead to additional costs for management companies and self-managed investment 
companies? Please quantify your cost estimate. What are the benefits of this 
proposal? 
 
From a Depositary perspective, it is difficult to provide a comprehensive answer.  The benefit 

of the proposal is the standardisation of calculation methodology.  However, we believe that 

standardisation of these methodologies should include a number of options which would suit 
different types funds and their strategies and positions.  From a Depositary perspective, 

additional costs would be potentially suffered if the national regulator requires enhanced 
oversight of the risk management process of the Management Company.  We would like to 

see a cost/benefit analysis produced by CESR. 

 
 

CHAPTER I 
 

CONDITIONS GOVERNING RISK MANAGEMENT PROCESSES 
 

Implementation of Article 51(4)(a) of the UCITS Directive 

 
 

1. Identification of risks relevant to the UCITS 
 

Box 1 - Identification of risks and risk management policy 

 
Questions for the consultation 
 
2. Do you agree with CESR’s proposal on the scope and objectives of the risk 
management policy that should be adopted by the management companies? If 
not, please suggest alternatives. 
 
In general, the proposal is welcomed and has the appropriate coverage and scope. However, 
it should also be noted that the risk management function can be entirely different in a large 

multi-national company to that utilised by a company that has only, say, 10 employees.  In 
addition, it would be important to ensure that adequate level 3 guidance supports the level 2 

requirements. 
 
2. Risk management function 

 
Box 2 

 

Questions for the consultation 
 
4. Do you agree with CESR’s proposal on the organisational requirements which 
should apply to the risk management function? If not, please suggest alternatives. 
 
We agree with this proposal. 
 
5. Do the proposals related to the risk management function lead to additional 
costs for management companies and self-managed investment companies? 
Please quantify your cost estimate. What are the benefits of this proposal? 



 

 

 

Only in so far as any additional training costs or IT costs to enable the appropriate 
consolidated reporting. It is not within our remit to quantify these costs. The benefit of the 

proposal is again, standardisation. 
 

3. Risk management activities performed by third parties 

 
Box 3 - Risk management activities performed by third parties 

 
Questions for the consultation 
 
6. Do you agree with CESR’s proposals on the organisational requirements and 
safeguards which should apply to the risk management function in case of 
arrangements with third parties? If not, please suggest alternatives. 
 
We agree with this proposal. 
 
7. Do the proposals related to performance of risk management functions by third 
parties lead to additional costs for management companies and self-managed 
investment companies? Please quantify your cost estimate. What are the benefits 
of this proposal? 
 

Providing the Management Company is carrying out periodic reviews of the third party, we do 
not believe that additional costs would be borne by the Management Company. 

 

4. Measurement and management of risks 
 

Box 4 - Risk measurement and management 
 

Questions for the consultation 

 
8. Do you agree with CESR’s proposals on the procedural and methodological 
requirements that should apply to the risk management process adopted by the 
management companies? If not, please suggest alternatives. 
 

In general yes, although the proposed ongoing counterparty risk requirement (section 26) 
should be defined, as potentially, this may lead to a real-time or intraday requirement which 

would create issues with UCITS undertaking OTC transactions, including simple forward FX 
trades. In respect of liquidity management, it should also be noted that stress testing or 

scenario analysis may not identify every potential market situation. 
 
9. Do the proposals related to the measurement and management of risks, 
including liquidity risks, lead to additional costs for management companies and 
self-managed investment companies? Please quantify your cost estimate. What 
are the benefits of this proposal? 
 

These proposals will undoubtedly give rise to increased costs, especially for real-time or 

intraday counterparty risk monitoring. In respect of Liquidity management, many UCITS will 
currently analyse their portfolios based on spreadsheets. There is every possibility that the 

proposal will require a more sophisticated approach, resulting in additional cost. This cannot 
be quantified.  

 
5. Responsibility of the board of directors and internal reporting 

 

Box 5 - Responsibility of the board of directors and internal reporting 
 

Questions for the consultation 



 

 

 
10. Do you agree with CESR’s proposals on the requirements concerning the 
responsibility and governance of the risk management process? If not, please 
suggest alternatives. 
 

We agree with this proposal. 

 
11. Do the proposals related to the responsibility of the board of directors and 
internal reporting lead to additional costs for management companies and self-
managed investment companies? Please quantify your cost estimate. What are 
the benefits of this proposal? 
 

It is unlikely to result in any additional direct costs, but may require additional reporting 

which may incur extra costs. 
 

6. Procedures for the valuation of OTC derivatives 
 

Box 6 - Procedures for the valuation of over-the-counter (OTC) derivatives 

 
Questions for the consultation 
 
12. Do you agree with CESR’s proposals on the link between the risk management 
policy and the valuation of OTC derivatives? If not, please suggest alternatives. 
 
We agree with this proposal. 
 
13. Do you agree with CESR’s proposal to extend the application of the 
requirements set out in Box 3 (concerning the risk management activities 
performed by third parties) to the valuation arrangements and procedures 
concerning OTC derivatives (regarding both the valuation and the assessment of 
the valuation) which involve the performance of certain activities by third parties? 
 
In principle, yes. 
 
14. Do you agree with CESR’s proposal to extend the application of the 
requirements set out in Box 6 to the valuation of other financial instruments 
which expose the UCITS to valuation risks equivalent to those of OTC derivatives? 
If not, please explain and suggest alternatives. 
 
We do not believe that the proposals in Box 6 would be relevant to other types of financial 
instruments that have valuations risks equivalent to those of OTC derivatives.  Therefore it 

would be helpful for CESR to consider these in more detail and clarify whether the 

arrangements in Box 6 would be appropriate in all circumstances. 
 
15. In cases where financial instruments embed OTC derivatives, do you consider 
it appropriate to apply the requirements referred to in Box 6 to the valuation of 
the embedded derivative element of the financial instrument? Should these 
requirements apply to the valuation of all such instruments? Please explain your 
answer and, where appropriate, suggest alternatives. 
 
As any embedded derivative will be included in the calculation of the structured product's 

price, we do not believe that separating out the derivative element is necessary. 
 
16. Do the proposals related to the valuation of OTC derivatives in the context of 
risk management lead to additional costs for management companies and self-
managed investment companies? Please quantify your cost estimate. What are 
the benefits of this proposal? 



 

 

 

We cannot quantify the cost of this approach.. 
 

 
 

 

 
 

 
 

 
 


